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(1) Smith & Wesson's Demurrer to the Second Cause of Action for Violation of the UCL is SUSTAINED
without leave to amend. This demurrer is only to the Second Cause of Action for Violation of the UCL in
the Second Amended Complaint. In ruling on the Demurrer to the First Amended Complaint, the Court
SUSTAINED the demurrer to the UCL cause of action based on the lack of standing. The Court ruled
that the First Amended Complaint did not allege standing, but granted leave to amend.
Under the UCL, standing extends to "a person who has suffered injury in fact and has lost money or
property as a result of the unfair competition" (§ 17204) Under cases such as Kwikset Corp. v. Superior
Court, 51 Cal. App. 4th 310, 322 (2011), to allege standing, a party must ... (1) establish a loss or
deprivation of money or property sufficient to qualify as injury in fact, i.e. economic injury, and (2) show
that the economic injury was the result of, i.e., caused by the unfair business practice ... that is the
gravamen of the claim."
The Second Amended Complaint alleges "economic injury" in the form of medical expenses, lost
monetary earnings, and lost future earning capacity as a result of S&W's conduct. 
Cases indicate that a prospective UCL plaintiff, who is not a competitor of the defendant, must have "lost
money or property" as the result of direct or indirect "business dealings" with the defendant. See, e.g.,
Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758, 788; Shersher v. Sup. Ct. (2007) 154 Cal.App.4th 1491,
1496-1500. While direct business dealings with a UCL defendant are not required, a defendant must at
least be indirectly involved in the chain of business transactions with a UCL plaintiff to confer standing in
non-competitor cases – for example, a plaintiff who purchases the defendant's product from a third-party
seller. (Id.) This is all consistent with the overriding purpose of the UCL to protect businesses from unfair
marketplace competition by their competitors. Plaintiffs do not claim they had direct or indirect business
dealings with Smith & Wesson. They were not consumers of Smith & Wesson's products, and were not
competitors of Smith & Wesson. There is no authority whereby payment of medical bills and/or loss of
income arising out of a personal injury resulting from a third party's product misuse is sufficient to meet
the UCL's "injury in fact" standing requirements.
(2) The Department of Justice's Demurrer is SUSTAINED without leave to amend. Plaintiffs have named
the California Department of Justice (DOJ), claiming it should have stopped Earnest from obtaining the
rifle.
Ordinarily, a person must be at least 21 years old to buy a firearm. The shooter, John Earnest, was 19
years old when he bought the rifle in April of 2019. Earnest used an exception that allowed a person his
age to buy a rifle if they had "a valid, unexpired hunting license issued by the Department of Fish and
Wildlife." (Pen. Code, §27510, subd. (b)(1) (Lexis 2019).) Plaintiffs contend that Earnest's license was
not valid for the purchase until July 1, 2019, the beginning of the next hunting season. 
Plaintiffs assert one cause of action against the DOJ, for negligence/negligent infliction of emotional
distress. Their claim is premised on two legal contentions: first, that Earnest's purchase of the rifle was
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illegal because his hunting license did not comply with Penal Code section 27510(b)(1); and, second,
that the DOJ had a duty under section 28220 to investigate whether the hunting license complied with
section 27510(b)(1). (SAC ¶¶270, 271.)
DOJ demurs, primarily arguing that DOJ has no duty to investigate whether a hunting license is valid for
a firearm transaction.
Under the Government Claims Act (Gov.Code, § 810 et seq.), there is no common law tort liability for
public entities in California; instead, such liability must be based on statute. (Guzman v. County of
Monterey (2009) 46 Cal.4th 887, 897; see Gov. Code, §815, subd. (a), ["Except as otherwise provided
by statute: (a) A public entity is not liable for an injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other person"].) Thus, "direct tort liability of
public entities must be based on a specific statute declaring them to be liable, or at least creating some
specific duty of care, and not on the general tort provisions of Civil Code section 1714. Otherwise, the
general rule of immunity for public entities would be largely eroded by the routine application of general
tort principles." (Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1184.) Plaintiffs
rely upon two statutes, Government Code sections 815.6 and 815.2.
Mandatory Duty
Section 815.6 provides that "[w]here a public entity is under a mandatory duty imposed by an enactment
that is designed to protect against the risk of a particular kind of injury, the public entity is liable for an
injury of that kind proximately caused by its failure to discharge the duty unless the public entity
establishes that it exercised reasonable diligence to discharge the duty." Plaintiffs claim the DOJ
breached mandatory duties imposed by section 28220 and section 27510. (SAC ¶¶269-271.)
Penal Code Section 28220 states: "Upon submission of firearm purchaser information, the Department
of Justice shall examine its records, as well as those records that it is authorized to request from the
State Department of State Hospitals pursuant to Section 8104 of the Welfare and Institutions Code, in
order to determine if the purchaser is a person described in subdivision (a) of Section 27535, or is
prohibited by state or federal law from possessing, receiving, owning, or purchasing a firearm." (Penal
Code, § 28220(a))
DOJ argues that Section 28220 does not impose a mandatory duty on the DOJ relating to purchases of
rifles and other non-handguns. DOJ relies on Penal Code section 28245, which provides: "Whenever the
Department of Justice acts pursuant to this article as it pertains to firearms other than handguns, the
department's acts or omissions shall be deemed to be discretionary within the meaning of the
Government Claims Act...."
The transaction in this case involved a rifle, not a handgun. (SAC ¶¶2-3.) As a result, DOJ argues

section 28220 did not impose any mandatory duty on the DOJ with respect to the transaction.
Plaintiff responds that under the plain language of Section 28220, the CA DOJ's acts or omissions shall
only be deemed discretionary if the CA DOJ acts. Plaintiffs allege that the DOJ did not act pursuant to
Section 28220 to determine if Earnest was prohibited from purchasing the Rifle. As stated above,
Section 28245 renders both acts and omissions "discretionary." 
Plaintiff appears to argue there is significance between the first phrase of Section 28245, "when the DOJ
acts pursuant to this Article" that is separate from the second part phrase which defines any acts "or
omissions" to be discretionary. Even assuming there is an "act" required for the discretionary immunity
to apply, the pleading makes it clear that the DOJ is named in this case because it reviewed at some
level firearm purchaser information submitted by the seller. DOJ was "acting" ("or not acting") pursuant
to its role as required under Penal Code Section 28220 statutory scheme.
The Second Amended Complaint outlines this statutory scheme in the Eleventh Cause of Action against
DOJ at p.49, part of paragraph 270:
California law requires a prospective purchaser of a firearm to submit an application to purchase that
firearm (known as a DEPARTMENT OF JUSTICE "Dealer Record of Sale" or "DROS" form) through a
licensed dealer. The licensed dealer then submits the DROS form electronically to Defendant
DEPARTMENT OF JUSTICE, which must determine whether the individual is prohibited from
"possessing, receiving, owning, or purchasing a firearm." Cal. Pen. Code § 28220;
The Shooter completed a hunter education course and obtained a hunting license from the
DEPARTMENT OF FISH AND WILDLIFE on April 13, 2019. The same day, the Shooter drove to the
Defendant SAN DIEGO GUNS gun store. On information and belief, the Shooter presented the hunting
license to Defendant SAN DIEGO GUNS, applied to purchase a firearm, and paid for the Rifle;
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The hunting license the Shooter presented to Defendant SAN DIEGO GUNS was not valid until July 1,
2019; and
On information and belief, the Shooter's hunting license, documents relating to the hunting license,
and/or information relating to the hunting license were part of the Defendant DEPARTMENT OF
JUSTICE's records at the time the DEPARTMENT OF JUSTICE received the Shooter's prospective
firearm purchaser information in April 2019, specifically, when the DEPARTMENT OF JUSTICE received
its own "DROS" form from Defendant SAN DIEGO GUNS;
On information and belief, the DROS form submitted by Defendant SAN DIEGO GUNS to Defendant
DEPARTMENT OF JUSTICE contained information informing the DEPARTMENT OF JUSTICE that the
Shooter sought to obtain the Rifle using a hunting license pursuant to Cal. Pen. Code § 27510, a hunting
license which was not valid;
California law also requires a 10-day waiting or "cooling off" period before a firearm can be delivered to a
buyer. Cal. Pen. Code §§ 26815, 27540. During this 10-day period, Defendant DEPARTMENT OF
JUSTICE conducts a state and national background check on the prospective buyer to determine
whether they are prohibited by law from purchasing or possessing a firearm. If Defendant
DEPARTMENT OF JUSTICE is unable to determine a prospective buyer's eligibility to purchase or
possess a firearm within 10 days, it must notify the licensed dealer to delay the sale. Cal. Pen. Code §
28220 (f)(1)(A). If a person is ineligible to purchase or possess a firearm, Defendant DEPARTMENT OF
JUSTICE must notify the licensed dealer and local police chief. Cal. Pen. Code § 28220(c);
On April 26, 2019, following a 10-day waiting period, the Shooter retrieved the Rifle from Defendant SAN
DIEGO GUNS.
Paragraph 271 alleges the breach:
PLAINTIFFS are informed and believe and thereon allege that Defendant STATE OF CALIFORNIA,
through its DEPARTMENT OF JUSTICE, breached its duty of care to Plaintiffs/victims of the shooting at
the Chabad of Poway synagogue by failing to:
Comply with its mandatory, nondelegable directives to "examine its records...in order to determine"
whether the Shooter was prohibited from "possessing, receiving, owning, or purchasing a firearm" under
Cal. Pen. Code § 28220(a);
Delay or deny the Shooter from obtaining the Rifle despite the fact that it knew or should have known
that the hunting license issued by the DEPARTMENT OF FISH AND WILDLIFE was invalid, and would
not become valid until July 1, 2019;
Notify Defendant SAN DIEGO GUNS that the Shooter was prohibited from "possessing, receiving,
owning, or purchasing a firearm...." Cal. Pen. Code § 28220(c);
Comply with mandatory directives to conduct an adequate background check during the 10-day waiting
period to determine that the Shooter was ineligible to possess a firearm;
Follow or implement a new statute, Cal. Pen. Code § 27510 (allowing persons under the age of 21, but
at least 18 years of age, to purchase a rifle with a proper and valid hunting license), which came into
effect on January 1, 2019, less than four months before the Incident; 
Take any steps to retrieve the improperly sold Rifle from Defendant JOHN T. EARNEST; and
Follow and implement the statutory guidelines set forth in Cal. Pen. Code §§ 27510, 28220.
Based on the above, it appears that the DOJ's actions in this case are discretionary as a matter of law
and thus, there is no mandatory duty under Govt Code Section 815.6. Absent a mandatory duty, the
DOJ's actions are immune from liability under Govt. Code 810.
Similarly, Plaintiffs' Mandatory Duty Claim based on Section 27510 Fails
Penal Code 27510 Subdivision (a) provides that "[a] person licensed under Sections 26700 to 26915,
inclusive, shall not sell, supply, deliver, or give possession or control of a firearm to any person who is
under 21 years of age." This prohibits acts by "a person licensed under Sections 26700 to 26915," which
refers to licensed gun dealers. In addition, the DOJ is immune from liability for "failing to enforce any
law." (Gov. Code, §818.2)
Government Code section 815.2 
Plaintiffs also rely on Government Code section 815.2, subdivision (a):
A public entity is liable for injury proximately caused by an act or omission of an employee of the public
entity within the scope of his employment if the act or omission would, apart from this section, have
given rise to a cause of action against that employee or his personal representative.
The Second Amended Complaint alleges in conclusory fashion that a DOJ "employee or employees
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negligently failed to comply with Pen. Code section 28220" (SAC ¶269) and that the DOJ committed a
"breach of duty through its employees responsible for complying with Cal. Pen. Code § 28220, who
acted negligently" (SAC ¶272). However, the essence of Plaintiffs' theory against the DOJ is that it failed
to investigate Earnest's hunting license and failed to take action to stop Earnest from purchasing the
rifle. These theories, if available, are duties on the part of the DOJ and not an individual employee. "A
public entity cannot be held vicariously liable for actions of its employees that are actually acts of the
entity itself, albeit performed by necessity by employees or agents." (Yee v. Superior Court (2019) 31
Cal.App.5th 26, 40.) Further, public employees also have immunity from liability for their "failure to
enforce an enactment." (Gov. Code, §821.) 
Based on the above, the Court does not reach the issue of whether the hunting license at issue in this
case was valid or satisfied the statutory requirements to allow Mr. Earnest to legally purchase the rifle.
(3) At the status conference on February 22, 2022, the Court set a demurrer by Defendant Chabad of
California in the case of Pertz v. San Diego Guns, LLC. This demurrer was originally calendared in
another department. The Court has not seen a new notice of the demurrer for this department. Further,
the Court has not been able to locate any opposition to the demurrer filed in this particular case. The
demurrer will need to be re-calendared and re-noticed.
The Court sets a STATUS CONFERENCE in this case for MONDAY MARCH 14, 2022 at 9:00 a.m.
The Court will request Counsel for Plaintiffs in Goldstein to provide notice. The purpose of the
status conference is for the parties to confirm what motions are pending in all cases and for the
Court to calendar the motions.
On February 22, 2022, this Court consolidated the following cases, designating the Goldstein case as
the lead case:
GOLDSTEIN, et al. v. JOHN T. EARNEST, et al., Case No.: 37-2020-00016638-CU-PO-CTL
PERETZ v.SAN DIEGO GUNS LLC, et al., Case No.: 37-2020-00047963-CU-PO-CTL
ALMOG, et al. v. JOHN T. EARNEST, et al. Case No. 37-2021-00022519-CU-PO-CTL
N.D., et. al. v. CHABAD OF CALIFORNIA et al. Case No. 37-2021-00014378-CU-PO-CTL 

All motions must be filed under the Goldstein case caption. All motions from other departments
must be re-noticed for this department. In order for the Court to be able to locate the briefing,
counsel is to provide to the Court the Case No. and ROA No. for the briefing.

Calendar No.: Event ID: TENTATIVE RULINGS 2445579 40
Page: 4


